
Opening Statement of the European Union to the 34th Meeting of the Aarhus compliance Committee 

Case ACCC/C/2010/54
1. Introduction

1.
As the Committee has recognised in its letter of 16 August, the European Union can only respond at this meeting to Mr Sword's initial complaint.  
2.
The nature of the allegations made by Mr Swords requires the European Union to make a general point in introduction.  Although these proceedings are not supposed to be adversarial or to constitute court proceedings, it is nonetheless essential that certain principles of due process be recognised and respected.  The European Union appreciates the fact that the Committee has acknowledged this need in its letter of 16 August.  This is not only necessary to ensure fairness but also to ensure the usefulness of the process.   
3.
The European Union recognises the important role of communications from the public in the enforcement of the Aarhus Convention.  But for this instrument to be useful it is necessary for a communicant to make a pertinent case about the consistency of specific measures, actions or omissions attributable to a party with identified obligations in the Aarhus Convention.  It is also essential that the Party concerned have the opportunity to comment on the case made before the Committee produces its report.   

4.
Mr Swords has not made such a case. It is clear from Mr Swords' communication to the Committee that he does not like renewable energy and wind energy in particular.  He is entitled to his opinion but the European Union for one does not share it.  The expansion of renewable energy is of critical importance to the preservation of our environment for future generations.   Indeed the European Union has legislation setting national renewable energy targets for  Member States in order to achieve at EU-level 20%-target of  energy consumption from renewable sources by 2020.  However, the merits of renewable energy are not a matter for this committee.  The Aarhus Convention is only about public participation in environmental decisions and does not contain any obligations as to which particular environmental policies should be pursued.  Apart from complaining about Ireland's choice of energy and environmental policies, Mr Swords also objects to the fact that Ireland has not ratified the Aarhus convention.  That is obviously also not for the Committee.  

5.
The European Union considers that the numerous allegations contained in Mr Swords' communications, interesting as they may be, do not reveal any inconsistency between the actions of Ireland, let alone of the European Union, of any obligation under the Aarhus Convention. Even if Ireland were pursuing an unwise environmental policy, or treating Mr Sword's views with less consideration than he thinks they deserve and even if the EU were in some way responsible for this, that would not constitute a violation of the Aarhus Convention.  

6.
The Committee has correctly identified in its letter of 16 August two issues to be addressed at this meeting.  The European Union welcomes the focus that has in this way been given to this proceeding and will now address them:  

2. The First Issue
7.
We recall the first issue as defined in the agenda for this meeting:
The responsibility of the EU to monitor proper implementation of EU law related to the Convention by Ireland (not a Party to the Convention) with respect to the National Renewable Energy Action Plan (NREAP) (art. 3, 4 and/or 5, 6 and/or 7 of the Convention):

· Access to/provision of information regarding the alleged non-conduct of a strategic environmental assessment for the programme;

· Collection and dissemination of information;

· Public participation.

2.1. The responsibility of the EU to monitor proper implementation of EU law related to the Convention by Ireland (not a Party to the Convention)
8.
Before addressing the allegations it is necessary to first comment on the responsibility of the European Union for monitoring the implementation of EU law related to the Convention. 

9.
Pursuant to Article 19(4) of the Convention, the division of responsibility for compliance between the EU and its Member States is a matter for them to decide.  As the European Union has explained in its submission of 28 June, the international responsibility of the Union under the Convention for the acts and omissions of Ireland is commensurate with its competence.
  The extent of the Union’s competences is spelt out in the Declaration made by the Community on ratification.
 To succeed in his claim against the Union in respect of these acts and omissions, Mr Swords would need to establish that these acts and omissions relate to matters for which the Union is responsible under the Aarhus Convention.  This he has failed to do. 

2.2. The alleged non-conduct of a SEA

10.
Mr Swords' case assumes that the SEA Directive is a Union measure to comply with Articles 7 of the Convention and that the Union has an obligation under the Convention to ensure that it is applied consistently with the Convention.  This is correct.  Mr Swords argues that Ireland has failed to comply with the SEA Directive.  That is incorrect.  As explained in our submission of 28 June, Ireland's actions fully comply both with the SEA Directive and with Article 7 of the Convention.

11.
Further, we do not see any failure to provide access to information about Ireland's NREAP.  As explained in our written submission to the Committee,
 the Irish NREAP is available on DG ENER’s website.
  Point 5.4 read with Appendices 5 and 6 sets out in detail the consultation procedure which was followed prior to the adoption of this NREAP.   Apart from the involvement of county and city managers as well as other regional and local bodies, a public consultation on the NREAP draft was carried out from 11 to 25 June 2010; 58 submissions were received from parties representing different interests.  

2.3. The alleged failure to collect and disseminate environmental information

12.
Mr Swords' complaint relates more to the fact that Ireland has not collected and disseminated the information that he would like to see collected and disseminated – information that would undermine the case for renewable energy projects and support his views.  The European Union does not believe that the Convention or EU law creates any obligation to collect and disseminate information that a member of the public would like to see disseminated.  Article 5 of the Convention leaves significant discretion to authorities by using words such as "adequate" and "sufficient".  In addition, it focuses on information on threats to the environment and does not require information to be collected on comparative costs.

2.4. The alleged failure to allow public participation in the formulation of the NREAP

13.
As mentioned a moment ago there was public participation in the formulation of the NREAP in accordance with Union law and thus in accordance with the Convention.

14.
As regards the specific role of the European Commission, the EU would recall the information it provided about Mr Sword's complaints that it has assiduously investigated.  These have not however established any failure by Ireland in respect of its obligations to collect and disseminate environmental information as required by EU legislation (which faithfully transposes Articles 3, 4 and 5 of the Convention).  

3. The Second Issue
15.
We recall the second issue as defined in the agenda for this meeting:
The responsibility of the EU to comply with the Convention in respect of the approval of state aid for the Renewable Energy Feed In Tariff programme (REFIT I) in Ireland and the approval of financial support (€110 million) for the interconnector project (between Ireland and the United Kingdom), a project in the context of REFIT I (art. 3 and 5)

· Approval of state aid and financing of a project in respect of which the Convention may not have been properly implemented;
· Failure to disseminate information in respect of the REFIT I and the interconnector project.

16.
The obligations in the Convention relate to access to information, public participation in decision-making and access to justice.  There is a clear distinction between providing finance (as the case of the interconnector project) and authorising financing of a project (as REFIT I) and authorising that project to be conducted without respecting applicable legal requirements – such as requirements relating to access to information, public participation in decision-making and access to justice. Mr Sword's complaint ignores this distinction. 
15. Implying such additional obligations into the Convention in this way as proposed by Mr Swords would render parties liable for many actions not covered by the Convention.  Why not also imply an obligation not to provide State services such as police protection to such projects?     Broadening the Convention in this way would cause harm to many activities that are perfectly consistent with the Convention and thus be disproportionate.  That is why the authors of the Convention did no such thing.  

17.
Such broadening of the Convention would also render parties liable for the actions of other parties and indeed non-parties.  The latter is of course precisely Mr Sword's objective.  The fact that Ireland is not a party to the Convention can clearly not increase the obligations of the European Union.  Mr Swords' claim is simply an attempt to extend the Convention in a highly inappropriate way. 

18.
The European Union considers that these conclusions are supported by the Findings of the Committee concerning communication ACCC/C/2007/21 concerning financing by the European Investment Bank of a project in Albania in respect of which Albania had failed to carry out an environmental impact assessment where it stated that "a decision of a financial institution to provide a loan or other financial support is legally not a decision to permit an activity."

19.
Of course, just as in that case, a body of the European Union may be required to provide public access to information relating to the financing of a project that it is carried out by another.  But that is not the case here.  Mr Swords is complaining of failings in the provision of information and public participation allegedly committed by Ireland.  All that the European Union is alleged to have done is to provide finance and approve finance for those projects.

20.
As the European Union has pointed out in its response, the EU does in fact check whether projects that it helps to finance are carried out consistently with EU environmental law including the obligations on public participation (even though this is not an obligation that results from the Convention).  However no such inconsistency has been established.  

4. Conclusion

21.
For the European Union it is apparent that the allegations made in this case do not reveal any failure of public participation/access to environmental information in the NREAP and REFIT I programmes but simply that Mr Swords disagrees with the outcome of the consultations and the judgments and statements made by Irish authorities.  That does not establish that there would be any inconsistency with the Convention even if Ireland were a party.  Still less does it establish an inconsistency for which the European Union could be held responsible.
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